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January 15, 1980

Dear

You have asked several county assessors the same questions concerning trusts. [ have
been asked to answer the questions by three counties and will answer them in the same order that
you asked them.

1. Does it make any difference if the creators of the trust are the trustees, or can an
independent trustee be named as trustee in the trust instrument as the titleholder for
the trust assets?

Answer: Yes! AB 1489 (Ch. 242 of the Statutes of 1979) excludes trusts (Section 62
(d)) because of the type of trust. There is no limitation as to who may be the trustee.

2. Does it make any difference if the trust is not revocable or amendable?

Answer: Yes! Section 62 (d) excludes from change in ownership property transferred
into:

(1) A revocable trust, and
(2) An irrevocable trust if the transferor is a present beneficiary of the trust.

If a trust does not meet these qualifications, there will be change in ownership whenever property
is transferred into a trust.

3. Is it necessary that the trust instrument contains a provision that the nature of the
property as separate property of community property retain its nature as separate or community
even though the trustees of the trust will have legal title to the assets?

Answer: No! Section 62 (d) makes no mention of community or separate property. The
interspousal exclusion (Section 63) applies to all transfers between spouses whether the property
is separate property or community property.

4. The usual situation will involve a trust, which is freely amendable and fully revocable
by the S . In the case of a husband and wife, a portion of the trust becomes non-amendable
and irrevocable upon the death of either of the S . Are these provisions required? Will the
property, or part of it, be reappraised when one of the S dies?

Answer: Section 61 9g) of the Revenue and Taxation code, added by AB 1488, provides
that any interest in real property, which vests on persons other than the trustor (or pursuant to
Section 63, his spouse), when a revocable trust becomes irrevocable is a change in ownership.
For the portion that vests in the spouse, there will be no change in ownership until he or she dies,
but for the other portion, there will be a change in ownership upon the death of the first
S

5. One of the trust instruments provides that income from the trust is payable to the
children of the S for ten (10) years, and at the end of that time the real
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property in the trust reverts back to the S . This particular trust is non-
amendable and irrevocable during the ten (10) year period. Will a transfer of real
property to such a trust trigger a reappraisal? Does it make any difference whether the
S and the trustees or an independent trustee is named?

Answer Section 62 (d) excludes from reappraisal creation or termination of a trust in
which the trustor retains the reversion and in which the interest of others does not exceed 12
years duration. It makes no difference who the trustee is.

6. What procedures are required by you to establish that the transfer is not one which
would trigger reappraisal?

Answer When the assessor becomes aware of a transaction he will usually presume there
is a reappraisal event. When no reappraisal should be made, it is up to the taxpayer to notify the
assessor of this and give the assessor all backup material to substantiate this position. Section 480
of the Revenue and Taxation Code, added by AB 1438, requires reporting to the assessor of a
change in ownership. It is to the taxpayer’s advantage to make this report when there is a transfer
that would not cause reappraisal.

7. Is it necessary for the trust instrument to be recorded in order to avoid reappraisal?

Answer No! Unless recording is required for validity of the trust, which it isn’t, recording
is not necessary. The significance of recording is that it alerts the assessor that there has been a
transaction. Absence of recording may merely indicate it may take the assessor longer to learn
about the existence of the trust. In this case, the assessor can request the change in ownership
statement with a penalty applying for non-compliance under Section 482. The change in
ownership form has not yet been adopted by the Board of Equalization.

Very truly yours,

Robert D. Milam
Tax Counsel
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You have askeld scveral county assessors the samg
guestions coacerning trusts. I have oeen asked tO answer ths
guestions oy taree counties and will answer toaw in the same
order that you asXad tiche

11. bpoes it make any. differcnce if the croators of
tha trust are tha trusiess, or can an independant trustea L
paad as trustes in tne trust instrument as the title soldar
for the trust asscEs?

Answer: A8 1438 (Ch. 242 of the Statutes of 1373)
excludes trusts (sSection 62(d)) because of thz typa oi trust.
here is ao limltation as to who may be the trustee.

2. Does it make any difforence i€ the trust is anot
ravocavle or amandable? '

Answors Yes! Section 862(d) excludes from chango in
ounarship progerty transferrsc intos

(1) A ravocanle tiust, énd

(2) An irrevocabls truit if tne transferor is a
present bepeficlary of taa trust.

If & trust doces not meet thesa qualifications, there will be a
cuanye in ownersaip waenevey prosarty is transfexred into a trust.

, 3. I3 it nocesgsary that tie frust instrumont containg
2 orovision that tie nature of tae proparty as geparate properiy
or couiuwaity property rotzia its naturo as gsevarate or comnmunity
even ticuyh the trusteas of the trust will nave legal title to
the c35:2L3? :
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Aaswaer: Nol!  Section 62(d) maxes no mention of corinnisy
or sugerate wroourty. fGile dntazrznhousal exelusica (Section 63)
arplies to &ll traagiers patween 3pouses wagther tie property 4is
segarate property or commnuaity nrowariye.

4. The usual situation will inveclve a trust which £
freely amcndable and fully revocable by tha Saettlors. In the
caJe of a husband and wife, a porcion of the trust becones
non-anendeanle and irrevocable upon the death of either of the
Scettlors. #axa thaso provisions required? Will the procerty,
or part of it, bo reappraised when one of the Settlors dies?

Ansver: Section 61(y) of tha Revenuc and Taxatlon
Code, added by b 14038, vrovides that any interest in real
property, wiaicn vests on persons other th the trustor (or
pursuant to Section 63, his spousz), when a ravocabls trust
bacoines irrevocanle is a cihange in ownership. For tho »ortion
that vests in the spouse, therse will ba no changa in ownership
until he or she dies, but for the other portion, tiere will be
& changa in ownersialp upon the death of the first Settlor.

5. One 0of tha trusit instruments provides that incore
from tha trust is payable to the childrea of the Sattlora for
ten (10) years, and at tae end of that time the xeal oropoerty
in the truat rcvoarts back to the Settlorze. Tals particular
trust i3 non-ameadable and irrevoscable during the ten {(10) year
period. WVill & transxer of razl nrozerty to such a trust
trigger a reappraisal? Dees it rmake any Jdifference whether +he
Settiors anu tue trus:eea Or aa indenenueant truztee i3 namad?

Answer: Sectioa 62(d) excludes fron raavpraisal
creation or termination of a trust in wivch %he trustor retains
tile reversioa and in which tha intorest of others G20s not
excoed 12 years duration. It makes no difference who the trustee
'18.

6. what procadures areurequired'by you to astablish
that tha transfer 48 not one wadcha would trigger reappraisal?

AngwWwers whan the assassor becores aware of a trans-
action he will usually presura tiere is a reaporaisable event.
When no reageraisal siwould ze made, 4t is up to the taxvaver to
actify thice assessor of this end ¢ive tha assessor all backup
raterial to gubstantiate tnils rosition. Scction 480 of the
Rovenue and Taxation Cade, added by A3 1438, rocuires revortin
to tie assesscr of a caanva in ownership. It i3 to the taoaver's
advantage to malke this report vhen therae ia a transfar that would
Lot causa reappraizal,
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7. Ia i% noeess
o

ary icr &3 trust instruxont €0 be
ECCOZUga L OXLcr %0 avold roeamn:

ppraisal?

Ansver:  wo!  Ualess recerding is reguired Zor valicddsy
of thic trust, wilch it isn't, rocordiag is not aQacessary.  4ae
sigmificaica oi rocording is that it alarts the asscesrsr that
thcze has been a transactione Absance of recording nwy merely
Licicate it may take tha assessor longer o lsarn abouvt the
exizcence of the trust. In tids case, the asssessocr can r27uaste
the cliange in ownorshlp statarent with a peaalty anplyiag Efox
nea=consliance uadar Sectica 424/ The clhiange in owmer hip form
Las noet yot Leen adopted by the doard of Ijualizaticn.

Very truly yours,

Robert D. dlan
Tax Counsel
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